+

REEDLEY CITY COUNCIL MEETING - January 26, 2016

A complete audio record of the minutes is available at www.reedley.ca.gov

The regular meeting of the Reedley City Council was called to order by Mayor Soleno at 7:00 p.m. on Tuesday,
January 26, 2016 in the City Hall Council Chambers, 845 “G” Street, Reedley, California.

INVOCATION - Dennis Fast, Pastor of Reedley Mennonite Brethren Church

PLEDGE OF ALLEGIANCE

The pledge of allegiance was led by Council Member Rodriguez

ROLL CALL

Council Members

Present: Anita Betancourt, Robert Beck, Mary Fast, Henry Rodriguez, Ray Soleno.

Absent: None

AGENDA APPROVAL — ADDITIONS AND/OR DELETIONS

Council Member Beck moved, Council Member Betancourt seconded to accept and approve agenda.

Motion unanimously carried.

PUBLIC COMMENT

None.

CONSENT AGENDA (Items 1- 6) Motion 2

Council Member Fast requested that CONSENT ITEM No. 5 be removed for discussion and Council Member
Betancourt requested that CONSENT ITEM No. 2 be removed for discussion

Council Member Betancourt moved, Council Member Fast seconded to accept, approve and adopt all remaining items
listed under the CONSENT AGENDA as follow:

1.

MINUTES OF THE REGULAR COUNCIL MEETINGS OF NOVEMBER 10, 2015, DECEMBER 8, 2015,
AND MINUTES OF THE SPECIAL COUNCIL MEETINGS OF NOVEMBER 10, 2015, AND DECEMBER
16,2015. - Approved

APPROVE AND AUTHORIZE THE CITY MANAGER TO SIGN AN AGREEMENT WITH GIANTS
COMMUNITY FUND TO ALLOW THE CITY OF REEDLEY TO PROVIDE THE JR. GIANTS BASEBALL
PROGRAM. — Removed for discussion

APPROVE SHARING OF COSTS ASSOCIATED WITH “CITY AT-LARGE” MEMBERSHIP ON SAN
JOAQUIN VALLEY WATER INFRASTRUCTURE AUTHORITY AS REQUESTED BY THE FRESNO
COUNCIL OF GOVERNMENTS (COG). — Approved

ADOPT RESOLUTION NO. 2016-005 AUTHORIZING THE CITY MANAGER TO SIGN AND SUBMIT A
GRANT APPLICATION TO THE CALIFORNIA DEPARTMENT OF BOATING AND WATERWAYS
SEEKING GRANT FUNDING TO RENOVATE AND UPGRADE THE CRICKET HOLLOW BOAT
LAUNCHING FACILITY. - Approved

ADOPT RESOLUTION NO. 2016-007 DETERMINING THAT THERE IS A NEED TO CONTINUE THE
EMERGENCY ACTION AUTHORIZED BY RESOLUTION 2015-115. — Removed for discussion
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6. ADOPT RESOLUTION NO. 2016-008 ADOPTING LOW IMPACT DEVELOPMENT STANDARD
DRAWINGS, ASSOCIATED SPECIFICATIONS AND MAINTENANCE CHECKLISTS. — Approved

Motion unanimously carried.

2, APPROVE AND AUTHORIZE THE CITY MANAGER TO SIGN AN AGREEMENT WITH GIANTS
COMMUNITY FUND TO ALLOW THE CITY OF REEDLEY TO PROVIDE THE JR. GIANTS BASEBALL
PROGRAM.

Council Member Betancourt wanted to thank Sarah Reid, Community Services Superintendent for all her hard work
on this program. She was excited to see an increase of the number of children that participated. Ms. Reid stated that it
was a team effort and was pleased that the community had embraced this program. Ms. Reid said that the agreement
had not been brought before Council in prior years because they had never needed a formal agreement until this year.
Council asked if fingerprinting was being done for the Coaches, to which Ms. Reid responded that they were, as well
as with all other city programs where children were involved.

Council Member Betancourt moved, Council Member Rodriguez seconded to accept, APPROVE AND AUTHORIZE
THE CITY MANAGER TO SIGN AN AGREEMENT WITH GIANTS COMMUNITY FUND TO ALLOW THE
CITY OF REEDLEY TO PROVIDE THE JR. GIANTS BASEBALL PROGRAM.

Motion unanimously carried

5. ADOPT RESOLUTION NO. 2016-007 DETERMINING THAT THERE IS A NEED TO CONTINUE THE
EMERGENCY ACTION AUTHORIZED BY RESOLUTION 2015-115.

City Engineer, John Robertson provided a brief update and approximate date of completion per Council’s request.
Council Member Fast thanked staff for their hard work.

Council Member Betancourt moved, Council Member Fast seconded to accept, approve and ADOPT RESOLUTION
NO. 2016-007 DETERMINING THAT THERE IS A NEED TO CONTINUE THE EMERGENCY ACTION
AUTHORIZED BY RESOLUTION 2015-115.

PUBLIC HEARING

7. CONSIDERATION OF THE 2013 AND 2014 ANNUAL PROGRESS REPORTS FOR THE REEDLEY
GENERAL PLAN AND HOUSING ELEMENT.

Kevin Fabino, Community Development Director addressed Council and asked City Clerk to hand out a revised report
due to some typos on the original report, however the contents of the report had not changed. He stated that staff had
completed the annual progress report for the City’s General Plan and Housing Element for the years 2013 and 2014
and were presenting them to City Council for their recommendation. Mr. Fabino stated that Government Code
Section 65400 required all cities to submit to the California Office of Planning and Research and the Housing and
Community Development Department a report on the status of the General Plan and the progress in implementing the
Housing Element during each calendar year. Mr. Fabino reviewed the information that had been provided to Council
in the staff report and recommended that the City Council approved adoption of Resolution No. 2016-009 which
would adopt the 2013 Annual Progress Report for the General Plan and Housing Element and also approve the
adoption of Resolution No. 2016-010, which would adopt the 2014 Annual Progress Report for the Reedley General
Plan and Housing Element.

Public Hearing Opened at 7:19 p.m.
Public Hearing Closed at 7:19 p.m.

Council Member Beck moved, Council Member Rodriguez seconded to accept, approve CONSIDERATION OF THE
2013 AND 2014 ANNUAL PROGRESS REPORTS FOR THE REEDLEY GENERAL PLAN AND HOUSING
ELEMENT AND ADOPTION OF RESOLUTIONS 2016-009 AND 2016-010.

Motion unanimously carried



REEDLEY CITY COUNCIL MEETING - January 26, 2016

ADMINISTRATIVE BUSINESS

8. APPROVE REQUEST TO WAIVE CITY FEES RELATED TO THE FIESTA PARADE ONLY. —

Nicole Zieba, City Manager stated that the Reedley Chamber Board and Rotary Board Members had submitted a
request for Council’s consideration on waiving city fees related to the fiesta parade. Ms. Zieba said that year ago the
City Council had declined the Chamber’s request to waive all the fees for the Reedley Fiesta, however the parade was
primarily put on by the Rotary, with the Chamber supporting Rotary by paying parade expenses because the parade
was not designed to be a fundraiser or a money making event. The parade has become expensive and although the
Rotary Club sets a parade budget, they continue to go over budget each year. The cost increase was due to increased
cost to fees such and insurance and band participation cost. Their request was that the city considers waiving city fees
relating to the parade because it was a quintessential Reedley event, free to the public and an opportunity for families
to see their children participating in band and on floats. She wanted to make it clear that the request was only to waive
city fee relating directly to the parade and not the entire Fiesta event and were for such as direct cost relating to setting
up barricades, police at the parade and cleaning up after the parade which was approximately $1500 - $2500.

Cheri Bertelsen, owner of Xcelerate Fitness and current President for the Chamber of Commerce spoke and said that
she wanted to reiterate what City Manager had just stated, which was that they were not asking for the waiving of fees
that they incurred as the Chamber of Commerce for the park but for only for city fees for the parade.

City Manager clarified that the request for the fee waiver was for 2015 parade which invoices were still outstanding
and for the 2016 parade fees for this coming year’s parade which would be appropriate if Council was willing to do
so, providing staff the opportunity to let them know that they should consider continuing with the parade this fall.

Council Member Rodriguez moved, Council Member Becker seconded to accept and APPROVE REQUEST TO
WAIVE CITY FEES RELATED TO THE 2015 AND 2016 FIESTA PARADE ONLY.

Motion unanimously carried

9. ADOPT RESOLUTION NO. 2016-003, A RESOLUTION OF THE CITY COUNCIL AUTHORIZING THE
SUBMITTAL OF A GRANT APPLICATION TO THE STATE OF CALIFORNIA, DEPARTMENT OF
HOUSING AND COMMUNITY DEVELOPMENT, UNDER ITS HOUSING-RELATED PARK PROGRAM.

Kevin Fabino, Director of Community Development addressed Council, stating that the staff was recommending that
City Council authorize the submittal of a grant application to the State of California, Department of Housing and
Community Development, under its Housing-Related Park Program by adopting Resolution No. 2016-003. The
Department of Housing and Community Development Department had announced the release of a Notice of Funding
Auvailability (NOFA) for the 2015 funding round of the Housing-Related Parks (HRP) Program. The HRP Program
was designed to reward local governments that approve housing for lower-income households and were in compliance
with State housing element law with grand funds to create or park related projects. Mr. Fabino said that one of the
criteria was that you have the state reports approved by Council at a public hearing and submitted in a timely manner.
Mr. Fabino said that the city had several projects that had been identified by staff. Mr. Fabino provided a brief review
of the proposed projects, funding sources and projected cost.

City Manager said that staff believed that staff could be provided several project worth with the grant money that the
City was entitled to because it was a formula based grant and not a competitive grant.

Council Member Betancourt moved, Council Member Rodriguez seconded to accept, approve and ADOPT
RESOLUTION NO. 2016-003, A RESOLUTION OF THE CITY COUNCIL AUTHORIZING THE SUBMITTAL
OF A GRANT APPLICATION TO THE STATE OF CALIFORNIA, DEPARTMENT OF HOUSING AND
COMMUNITY DEVELOPMENT, UNDER ITS HOUSING-RELATED PARK PROGRAM.

WORKSHOP
00-26-38

10. DISCUSS SPORTS PARK MASTER PLAN REVISION

Joel Glick, Director of Community Services provided a power point presentation providing background on the project
stating that on October 28, 2014 Council directed staff to move forward with a Sports Park Master Plan revision based
on comments received at a Joint City Council and Parks and Recreation Commission meeting. He stated that the City
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Staff and Consultants Royston, Hanamoto, Alley & Abey had held two public workshops, in February and March of
2015, with both workshops being well attended and a variety of good public input had been received. Mr. Glick said
that the Sports Park Master Plan revision had been brought back to Council as a workshop item for their input and
gave staff input and direction and asked that it be taken back to the Parks and Recreation Commission for further
discuss regarding Council’s suggestion. Mr. Glick reviewed the revised plan and said that staff was recommending
that City Council provide an “unofficial” approval of the revision to the Master Plan. Once Council concurred with
the Sports Park Master Plan revisions it would be brought back with the environmental (CEQA) documents for the
final formal approval.

City Manager, Nicole Zieba clarified that the workshop for Council was to make sure that staff was following
Council’s wishes on what the Sports Park would look like. The consultant would now go and finalize the
environmental document and that would then come back to Council for a formal public hearing and a vote.

RECEIVE INFORMATION & REPORTS

These items are formal transmittals of information to the Reedley City Council. They are not voted upon by the Reedley City
Council. Members of the public who have questions on these items are suggested to call City staff members during regular business
hours.

11. MINUTES OF THE REGULAR COMMISSION ON AGING MEETING OF NOVEMBER 12, 2015

COUNCIL REPORTS

[2. BRIEF REPORT BY COUNCIL MEMBERS ON CITY RELATED ACTIVITIES AS AUTHORIZED BY THE
BROWN ACT AND REQUESTS FOR FUTURE AGENDA ITEMS.

Council Member Fast
* Attended the Upper Kings Integrated Regional Water Management Authority meeting and provided a brief
summary on the meeting.
Council Member Rodriguez
»  Attended the League of Cities Conference in Sacramento and provide a brief report.

STAFF REPORTS
1. UPDATES AND/OR REPORTS BY CITY MANAGER AND/OR STAFF MEMBERS.

Nicole Zieba, City Manager

*  Said that the CID litigation hearing was scheduled for Friday morning.

*  On Saturday, March 12, 2016 the City would be co-sponsoring a seminar on how to deal with the drought
and the state restrictions.

* Provided information on a draft version of a proposed State Water Resource Board resolution that would
formalize that water as a basic human right in the State of California. She stated that while this was good,
there were some concerns and questions as to what happens when someone doesn’t pay their bill and would
keep Council updated.

Police Chief Garza

#  Updated Council on the Neighborhood Watch Captains meeting.

*  Meeting with several parents from Jefferson School as well as member of Champions for Change.

* An amendment to the City Ordinance regarding medical marijuana would be coming to Council for their
consideration in the very near future and provided information regarding the proposed change.

ADJOURNMENT

Mayor Soleno adjourned the regular meeting at 8:31 p.m.

Ray Soleno, Mayor
ATTEST:

Sylvia B. Plata, City Clerk
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ITEM NO: \3
DATE: March 8, 2016

TITLE: APPROVE AND AUTHORIZE THE CITY MANAGER TO EXECUTE A FIVE-YEAR LICENSE
AGREEMENT WITH XEROX GOVERNMENT SYSTEMS, LLC FOR HOSTING FIREHOUSE
CLOUD AND TO PROVIDE TECHNOLOGY SUPPORT SERVICES

SUBMITTED: Jerry Isaak, Fire Chief
Paul A. Melikian, Director of Finance & Administrative Services

APPROVED: Nicole R. Zieba, City Manager

RECOMMENDATION
That the City Council approve and authorize the City manager to execute a five-year license agreement with
KAerox Government Systems, LLC for cloud-based database storage and access.

DISCUSSION

Fire departments across the United States utilize various brands and types of software for collecting and
reporting data on emergency incidents. The software is also used for maintaining information on personnel
participation and training, along with hydrant, pre-plan and inspection records. The Reedley Fire Department
has been a user of Firehouse Software, owned by Xerox Government Systems, LLC, since 2002. The
Firehouse software has its own stand-alone server at the Fire Station. A recent review of the City's data
storage hardware indicated a need to purchase a new server for the Firehouse software, which is about
$7,000. The yearly maintenance of the server is $1,320, and the cost for support and upgrades for the current
software is $795.00 per year. Over a typical server lifespan period of 5 years, the total cost of having the
server, maintenance and software support amounts to $17,575.

In an effort to reduce maintenance costs and improve efficiencies, Firehouse Software provides a newer
product called Firehouse Cloud (FH Cloud). FH Cloud is a version of Firehouse software that allows internet
access from anywhere, and permits the user to access the FH system and data LIVE. There’s no hardware to
buy and no software to manage. This product eliminates the need for a costly server, the required monthly
maintenance fee and the annual support cost. Updates are made automatically and multiple backups are
created on a daily basis. The FH Cloud will provide better access and increase efficiencies as it will enable the
user to input data from any location and from a tablet such as an iPad. The cost of FH Web and support
services is $2,493.62 per year. The proposed 5-year agreement has a total cost of $12,468, which represents
a savings from the current software, primarily from the City no longer needing to maintain a stand-alone server
for only one application. The City has other cloud-based applications in use, and has had no issues with
access or data security.

FISCAL IMPACT
There is no negative impact to the General Fund as the cost will be absorbed within the existing budget.

ATTACHMENTS - License Agreement with Xerox Government Systems, LLC

Page 1 of 1
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AGREEMENT FOR APPLICATION HOSTING AND TECHNOLOGY SUPPORT SERVICES

This Agreement for Application Hosting and Technology Support Services (hereinafter the
“Agreement”) is entered into by and between the City of Reedley, a municipal corporation with offices
located at 845 G Street Reedley, CA 93654 (hereinafter “Customer”), and Xerox Government Systems,
LLC. with offices located at 8260 Willow Oaks Corporate Drive, Fairfax, VA 22031 (hereinafter
“Xerox™), referred to individually as Party and collectively as Parties.

1.0 BACKGROUND AND OBJECTIVES

This Agreement is entered into in connection with Customer’s decision to engage Xerox to
provide certain information technology hosting and support services related to Customer’s business
operations. This Agreement and the Exhibits set forth all terms and conditions governing the relationship
between Xerox and Customer.

.0 TERM

The term of this Agreement (the “Term™) will be for 5 years, from 4/1/2016 to 3/31/2021, unless earlier
terminated or renewed in accordance with the provisions of this Agreement.

3.0 SERVICES

Xerox shall provide all services, personnel, materials, equipment, and tools (hereinafter jointly
referred to as the “Services™) as set forth in Exhibit A — Statement of Work, attached hereto and made a
part hereof. The Statement of Work constitutes the minimum quantity and level of services and
deliverables to be provided in connection with this Agreement. Supplemental services may be procured
by Customer in accordance with 4.0 hereof.

4.0 SUPPLEMENTAL SERVICES

Any effort, which does not fall within the Statement of Work set forth in Exhibit A, will be
subject to the change order process. Xerox will be responsible for assisting Customer in defining,
documenting and quantifying the change order. A detailed change order proposal will be prepared by
Xerox and submitted to Customer for its review and approval. Customer will be responsible for timely
turnaround of a decision on the approval of the change order request. All terms and conditions of the
change order proposal (including any applicable payment terms) will be incorporated into a Supplemental
Service Agreement (“SSA”). Xerox will not be required to perform activities that are not specifically
stated in the Statement of Work without a fully executed SSA signed by both Parties.

5.0 CONFIDENTIALITY
5.1 Customer Confidential Information

With respect to information relating to Customer’s business which is confidential and clearly so
designated (“Customer Confidential Information”), Xerox will instruct its personnel to keep such
information confidential by using the same degree of care and discretion that they use with similar
information of Xerox which Xerox regards as confidential. However, Xerox shall not be required to

A Xerox Solution — «Department_Name»
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keep confidential any information which: (i) is or becomes publicly available; (ii) is already in Xerox’s
possession; (iii) is independently developed by Xerox outside the scope of this Agreement; or (iv) is
rightfully obtained from third parties. In addition, Xerox shall not be required to keep confidential any
ideas, concepts, methodologies, inventions, discoveries, developments, improvements, know-how or
techniques developed by Xerox in the course of its services hereunder.

5.2 Xerox Confidential Information

Customer agrees that Xerox’s methodologies, tools, concepts, know-how, structures,
techniques, inventions, developments, processes, discoveries, improvements, proprietary data and
software programs, and any other information identified as proprietary or confidential by Xerox , which
may be disclosed to the Customer, are confidential and proprietary information (“Xerox Confidential
Information”). With respect to Xerox Confidential Information, the Customer shall keep such information
confidential by using the same degree of care and discretion that it uses with similar information of its
own which Customer regards as confidential. However, Customer shall not be required to keep
confidential any information which: (i) is or becomes publicly available; (ii) is already in Customer’s
possession; (iii) is independently developed by the Customer outside the scope of this Agreement and
without any reliance on Xerox Confidential Information; (iv) is rightfully obtained from third parties;
or (v) as required by law.

5.3 Use of Confidential Information

Xerox and Customer shall use each other’s confidential information only for the purposes of
this Agreement and shall not disclose such confidential information to any third party, other than as set
forth herein, or to each other’s employees, Xerox permitted subcontractors, or Customer’s permitted
consultants on a need-to-know basis, without the other Party’s prior written consent.

6.0 INTELLECTUAL PROPERTY RIGHTS
6.1 Customer Content

All data created or transmitted by Customer and stored on Xerox servers as part of the Services
(“Customer Data”) shall at all times be owned by Customer. Xerox shall not own or have any interest
rights in the Customer Data. Except as instructed by Customer directly or indirectly through instructions
provided to the servers through Customer’s use of the Xerox Software, Xerox shall treat Customer Data
as Customer Confidential Information. Xerox will upon (i) request of Customer at any time, and (ii) the
cessation of all Termination/Expiration Assistance, promptly return to Customer, in the format and on
the media in use as of the date of the request, all or any requested portion of the Customer Data. Archival
tapes containing any Customer Data will be used by Xerox solely for back-up purposes. Any conversion
of data for porting to other applications will not be provided under this contract.

6.2 Proprietary Rights of Xerox

All materials, including but not limited to any computer software (in object code and source code
form), data or information developed or provided by Xerox or its suppliers under this Agreement, and
any know-how, methodologies, equipment, or processes used by Xerox to provide the Services to
Customer, including, without limitation, all copyrights, trademarks, patents, trade secrets, and any other
proprietary rights inherent therein and appurtenant thereto (collectively “ Xerox Materials™) shall remain

A Xerox Solution — «Department_Name»
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the sole and exclusive property of Xerox or its suppliers. Customer acknowledges and agrees that Xerox
is in the business of designing and hosting Web-based applications and Xerox shall have the right to
provide services to third parties which are the same or similar to the Services and to use any Xerox
Materials providing such services.

6.3 License Grant

Xerox grants Customer a non-exclusive license throughout the Term to perform, display,
transmit, participate in the transfer of Customer Data and otherwise use the Xerox Materials for the
purposes of performing this Agreement. Customer shall have no residual rights to the Xerox Materials
beyond the term of this Agreement. Customer grants Xerox the right to maintain administrative access
to the Customer Data during the Term for purposes of performing this Agreement.

7.0 INSURANCE; RISK OF LOSS
7.1 Required Insurance Coverage

Throughout the Term, Xerox shall, at its own expense, carry and maintain at least the kinds and
minimum amounts of insurance listed below.

I. Workers’ Compensation Insurance: As required by law.

2. Commercial General Liability Insurance: with a combined single limit for bodily injury and
property damage in the amount of $1,000,000 per occurrence and $2,000,000 general aggregate.

Upon request Xerox will furnish proof of coverage, in the form of a standard certificate of
insurance, to the Customer’s Procurement Officer within ten (10) days of contract execution. If any
material policy changes occur during the life of contract, Xerox shall provide updated proof of coverage,
in the form of standard certificates of insurance, to Customer in a timely manner.

72 Risk of Loss

As of the effective date, each Party will be responsible for risk of loss of, and damage to, any
equipment, software or other materials in its possession or under its control.

8.0 CHARGES
8.1 Charges

Subject to the other provisions of this Agreement, Customer will pay to Xerox the amounts set
forth in Exhibit B — Applicable Charges, attached hereto and made a part hereof. Services performed in
connection with an authorized SSA may be performed either on a time and material (T&M) or fixed fee
basis as specified in the SSA. The charges applicable during each renewal term will be mutually agreed
to by the Parties and incorporated to this Agreement as an SSA.

8.2 Taxes

A Xerox Solution — «Department_ Name»
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(a) Xerox will pay any sales, use, excise, value-added, services, consumption, and other
taxes and duties imposed on any goods and services acquired, used or consumed by
Xerox in connection with the Services if applicable.

(b} If applicable, Customer will pay when due any sales, use, excise, value-added, services,
consumption, or other tax imposed by any taxing jurisdiction as of the effective date on
the provision of the Services or any component thereof, as the rate of such tax may
change from time to time during the applicable Term. If applicable, such taxes will be
in addition to the Applicable Charges listed in Exhibit B.

(c) If any taxing jurisdiction imposes after the effective date a new sales, use, excise, value-
added, services, consumption, or other tax on the provision of the Services or any
component thereof, the Parties will cooperate in attempting to reduce the amount of such
tax to the maximum extent feasible. Customer will be liable for any such new tax, which
is imposed on the Charges for the provision of the Services, or any component thereof.

9.0 INVOICES AND PAYMENT
9.1 Invoices and Payment

Xerox will issue to Customer, on an annual basis, one (1) invoice for all amounts due with
respect to services to be rendered and products to be delivered in the following calendar year. Payment
terms for materials and services will be as specified in Exhibit B. Each invoice will separately state all
applicable charges, reimbursable expenses and taxes payable. Invoices delivered pursuant to this Section
9.1 will be due and payable within thirty (30) days after invoice issuance, unless other payment terms are
mutually agreed to. All periodic charges for any partial year under this Agreement and any applicable
authorized SSA shall be prorated.

Invoices shall be submitted to:

City of Reedley
845 G Street
Reedley, CA 93654

Attn: Accounts Payable

10.0 WARRANTIES
10.1 Xerox Warranties

Xerox warrants that all Services will be provided in a good and workmanlike manner and in
accordance with generally applicable industry standards. EXCEPT AS EXPRESSLY PROVIDED IN
SECTION 10.1, Xerox DOES NOT MAKE AND DISCLAIMS ANY REPRESENTATIONS OR
WARRANTIES, WHETHER EXPRESS OR IMPLIED, OR ARISING BY LAW OR OTHERWISE,
REGARDING THE SERVICES, INCLUDING IMPLIED WARRANTIES OF MERCHANTABILITY,

A Xerox Solution — «Department_Name»
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FITNESS FOR A PARTICULAR PURPOSE, OR ARISING FROM COURSE OF DEALING,
COURSE OF PERFORMANCE OR USAGE IN TRADE.

10.2 Disclaimed Warranties

Xerox exercises no control over, and accepts no responsibility for, the content of the information
passing through Xerox host computers, servers, network hubs and points of presence, or the Internet. As
a convenience for Customer, Xerox shall perform regular daily backup of all Customer Data. Xerox shall
use commercially reasonable efforts to recover any lost or corrupted data resulting from Xerox
negligence. Should Xerox be unable to recover such lost or corrupted data, Xerox’ responsibility and
liability for the loss of Customer Data shall be limited to restoring the data to the last required daily back
up. Further, Xerox and its suppliers are not liable for any temporary delay, outages or interruptions of
the Services.

10.3 Customer Warranties

Customer warrants, represent and covenants to Xerox that: (a) Customer will use the Services
only for lawful purposes and in accordance with this Agreement; (b) all Customer content, including the
Customer Data, does not and will not infringe or violate any right of any third party (including any
intellectual property rights) or violate any applicable law, regulation or ordinance.

11.0  INDEMNIFICATION

Xerox will protect, indemnify, and save whole and harmless the Customer and all of its officers,
agents, and employees from and against:

(@) Any third party claim brought against Customer relating to the death or bodily injury, or the
damage, loss or destruction of real or tangible personal property, to the extent caused by the
tortious acts or omissions of Xerox, its employees, contractors or agents in connection with
the performance of the Services;

(b Any third party claim brought against Customer relating to the willful or fraudulent
misconduct of Xerox, its employees, contractors or agents in connection with the
performance of the Services;

(c) Any third party claim brought against Customer relating to an actual infringement of any United
States patent, copyright, or any actual trade secret disclosure, by Xerox, its employees,
contractors or agents in connection with the performance of the Services.

Xerox will have a right of contribution from Customer with respect to any claim to the extent
Customer is responsible for contributing to the alleged injury.

12.0 LIMITATION OF LIABILITY
12.1  Limit on Types of Damages Recoverable

NOTWITHSTANDING ANYTHING TO THE CONTRARY ELSEWHERE IN THIS
AGREEMENT, NEITHER PARTY SHALL BE LIABLE FOR INDIRECT, CONSEQUENTIAL,
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